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UNITED STATESDEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

ELIZABETH A. KALIL,
Complainant, 8 U.S.C. § 1324b Proceeding
V. OCAHO Case No. 02B00036

UTICA CITY SCHOOL DISTRICT,
Respondent

Judge Robert L. Barton, Jr.
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ORDER GRANTING IN PART RESPONDENT’S

APPLICATION FOR ATTORNEY’SFEES
(December 18, 2003)

INTRODUCTION

On November 12, 2003, Utica City School Digtrict (Respondent) filed an Application for
Attorney’s Fees (Application) and on November, 17, 2003, filed a Supplemental Application for
Attorney’ sFees (Supplemental Application). Respondent seeks $54,454.40 in attorney’ sfeesat therate
of $136 per hour for 400.40 billable hours. In response, Elizabeth A. Kail (Complainant), acting pro se,
filed a Verified Response in Opposition to Respondent’ s Application for Attorney’ s Fees (Response) on
December 1, 2003. For thereasonsdiscussed inthisOrder, | grant Respondent’ sApplicationin part and
award attorney’ s fees in the amount of $52,958.40.

. BACKGROUND

By Order dated October 16, 2003, | granted Respondent’s request to dismiss with pregudice
Complainant’'s Complaint, in which she aleged that Respondent fired her and refused to rehireher onthe
bass of nationd origin discrimination, citizenship status discrimination, and retdiation in violation of 8
U.S.C. § 1324b. Order Dismissing Complaint With Prgudice, 9 OCAHO Ref. No. 1101, 2003 WL
22519503. Although this Order assumes familiarity with the background and procedurd higtory of this
case, which is recounted in detail in the Order Dismissing Complaint With Prejudice, the following is a
summary of my findings that are most relevant to the Application currently sub judice.




9 OCAHO no. 1103

In the Order Dismissing Complaint With Pregudice, | concluded that Complainant wilfully and
ddiberatdy abused the litigation process and defied my Orders. In that Order, | concluded that
Complainant’s disobedience was both ddiberate and willful. Id. at 14, *14. | aso concluded that
“Complainant is a lawless litigant who has abused the litigation process, including discovery, for the
improper purpose of harassng Respondent.” Id. at 11, *10. | further concluded that “ Complainant has
taken an obgtructionist posture since the onset of this case’ by opposing nearly every motion filed by
Respondent, including routine matters such asrequestsfor extensonof time. Id. at 12, *11. “After ayear
of overseeing this litigation, and having been somewhat lenient with Complainant because of her pro se
gatus,” | determined that she * used discovery to vex and harass Respondent and itscounsdl.” 1d. at 13,
*12. | dso found that Complainant “deliberately and willfully faled to comply with my Orders” despite
repeated warnings that such behavior could resultindismissal. 1d. at 14, *14. In particular, Complainant
faled to comply with my Orders to provide documents to Respondent, to answer Respondent’s
interrogatories, and to cooperate with Respondent in scheduling her depostion. 1d. at 15-16, * 14-15.
| dso concluded that she had failed to obey my Ordersto refrain from making ex parte telephone calsto
my office except to discuss routine scheduling matters. 1d. at 16, *14-15. Accordingly, | dismissed
Complainant’'s Complaint with prejudice because she repeatedly and ddliberately refused to respond to
or comply with my Orders and indructions. Id. at 17, *16.

The Order further provided that if Respondent wished to move for attorney’ sfees, it must file, by
November 12, 2003, an application for fees, supported by an itemized statement and a memorandum of
law discussing the applicable legd principles (i.e., relevant OCAHO and federa court case law). 1d.
Complainant, in turn, could serve and file a response within twenty days from the date Respondent’s
gpplication was served. 1d.

On November 12, 2003, Respondent filed the Application that is the subject of this Order,
induding an itemized statement setting forth the lega services performed on behdf of Respondent and the
amount of fees incurred. Also, on that date, | issued an Order stating that because Respondent’s
Applicationwas served on Complainant by Federa Express on November 10, 2003, and the twenty-day
period of timefor filing aresponse would expire on Sunday, November 30, 2003, Complainant’ sresponse
had to be served and filed not later than December 1, 2003. Respondent then filed a Supplemental
Applicationon November 17, 2003, inwhichit dightly modified its computation of fees. Complainant filed
and served atimely Response on December 1, 2003.

1.  OCAHO STANDARDS FOR AWARDING ATTORNEY’SFEES

Once a case involving alegations of unfair immigration-related employment practices has been
adjudicated, the* prevailing party” may recover reasonable attorney'sfeesif thelosing party'sargument was
“without reasonable foundation in law and fact.” 8 U.S.C. § 1324b(h) (1994); 28 C.F.R. § 68.52(d)(6)
(2002). Any application for attorney’s fees must be accompanied by an itemized statement from the
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attorney or representative, sating the actua time expended and the rate a which fees and other expenses
were computed. 28 C.F.R. § 68.52(d)(6) (2002). The burden is on the prevailing respondent to
subgtantiate the two-prong test of § 1324b(h), and that burden is especialy heavy where the complainant
has proceeded pro se. Toussaint v. Tekwood Associates,

Inc., 6 OCAHO 784, 808-809, 1996 WL 670179 at *17-18. The prevailing respondent also bearsthe
burden of showing that the requested attorneys fees are reasonable in amount. 1d. at 809, * 18.

The Office of the Chief Adminigrative Hearing Officer (OCAHO) precedent clearly establishes
that a respondent who receives a digpositive ruling in his or her favor is a “prevailing party” under §
1324b(h), evenin casesthat terminated before an adjudication on the merits. See, eg., Morales-Delgado
v. Weld County School Didlrict, 2 OCAHO 653, 654-655, 1991 WL 531890 at *1. By way of
illugration, onerelevant case held that the respondent wasthe“ prevailing party” wherethe Court dismissed
the complaint of a pro se complainant for failure to comply with an order to file a pleading to clarify
omissions and contradictionsin thecomplaint. Galegosv. Magna-View, Inc., 4 OCAHO 359, 361-362,
1994 WL 386824 at *2-3. Similarly, another case held that the respondent was the “ prevailing party”
where the Court dismissed the pro se complainant’s complaint for bad faith, falure to comply with
discovery requests, and failure to comply with orders, even though there was never an adjudication on the
merits. Palancz v. Cedars Medical Center, 3 OCAHO 503, 516-517, 1992 WL 535580 at * 10.

I n determining whether thelosing party’ sargument was “without reasonable foundation in law and
fact” under 8 1324b(h), OCAHO judges have looked by andogy to Title VII jurisprudence. Mondav.
Staryhab, 8 OCAHO 86, 100, 1998 WL 745960 at *10. The Supreme Court has held that a court may
“inits discretion award attorney’ sfeesto a prevailing defendant in a Title V11 case upon afinding that the
plaintiff’s action wasfrivol ous, unreasonable, or without foundation, even though not brought in subjective
bad faith.” 1d. (dting Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421 (1978)). Moreover, “if
aplantiff isfound to have brought or continued such aclam in bad faith, there will be an even stronger
basisfor charging him with the attorney’ s fees incurred by the defense” Chrigtiansburgat 422 (emphasis
inthe origind). “[T]he fact that a caseis resolved without having reached the confrontational evidentiary
phase of the hearing process does not preclude a finding that a party’ s argument is without reasonable
foundetion in fact or inlaw.” Palancz at 517, * 10.

Respondent has not cited any OCAHO cases actually awarding fees on the basis that a party’s
argument was without “ reasonable foundation in law and fact” in the absence of ahearing on the meritsor
a ruling upon a digpogtive motion, such as a motion for summary decison. For example, the judge in
Gallegos declined to hold that the complainant’ s complaint lacked “ reasonable foundation in law and fact”
where the Court dismissed the action because of the complainant’s failure to comply with an order to
redraft the complaint. Gallegos, supra, at 362-363, *3. Although the complaint was unclear on itsface,
the judge reasoned that it could be speculated that the pro se complainant possessed standing to dlegea
primafacie case of liability under 8 U.S.C. § 1324b(h). 1d. at 362, *3. Thus, the respondent failed to



9 OCAHO no. 1103

meet its burden of showing that the complaint lacked a “reasonable bassin law and fact.” Seeid. The
judge in Palancz suggested the complainant’ s argument was without “reasonable foundation in fact or in
law,” but withheld an award of fees as a matter of discretion, recognizing the relative resources and
communication skills of the parties. Palancz, supra, at 517-518, * 10.

V. ANALYSISOF THE MERITSOF COMPLAINANT’S CASE

In seeking an award of attorney’s fees against Complainant under 8 U.S.C. § 1324b(h),
Respondent bears the burden of showing that it wasthe* prevailing party.” See Moraes-Delgado, supra.
Respondent argues that it isthe“ prevailing party” because Complainant’s Complaint was dismissed with
preudice, Application a 6, and Complainant does not refute this clam in her Response. As noted
previoudy, there are a number of cases holding that a respondent is the “prevalling party” when the
complainant’ scaseisdismissed beforean adjudication onthemerits. See, e.q., Moraes-Delgado; Palancz,
Gallegos, supra. In this case, | dismissed Complainant’s Complaint with prejudice before reaching a
hearing on the merits because she engaged in abusive motion and discovery practices and repeatedly
refused to respond to or comply with my Orders and ingtructions. Order Dismissing Complaint With
Prejudice, supra, at 17, *16. Therefore, | find that Respondent is the “prevailing party” in this
case.

Respondent further asks me to find that the Complaint lacks “reasonable foundation in law and
fact.” Inevaduating themeritsof the Complaint, it isfirst necessary to outlinethe dementsthat Complainant
would have had to prove to establish a prima facie case of liability with respect to her falure to hire,
discriminatory discharge, and retaiation clams. Since both parties are located in the state of New Y ork,
circuit court case law from the United States Court of Appesals for the Second Circuit governs. See 28
C.F.R. §68.52 (2002). OCAHO judges have looked to Title VII jurisprudence for guidance in ruling
upon clams of discrimination filed under 8 U.S.C. § 1324b. See, eq., Walker, et d. v. United Airlines,
Inc., 4 OCAHO 791, 1994 WL 661279.

Complainant’ s burden of establishing aprimafacie case of liadility isa“minimd” one. Grahamv.
Long Idand Railroad, 230 F.3d 34, 38 (2d Cir. 2000) (dting Saint Mary’s Honor Center v. Hicks, 509
U.S. 502, 506 (1993)); seedso Ste. Mariev. Eastern Railroad Association, 650 F.2d 395 (2d Cir. 1981)
(dting McDonndl Douglas Corp. v. Green, 411 U.S. 792 (1973)). With respect to her failure to hire
dam, Complainant would have had to show that (1) she belongsto a protected group; (2) she applied for
a podgition for which she was qudified; (3) despite her qudifications, she was regjected; and (4) after her
rejectionthe position remained open and the employer continued to seek gpplicantswith her qudifications.
McDonnell Douglas Corp. at 802; Byrnie v. Town of Cromwell, Board of Education, 243 F.3d 93, 101
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(2d Cir. 2001). Withrespect to her discriminatory discharge claim, Complainant would have had to prove
that (1) sheisamember of aprotected class; (2) she was performing her duties satisfactorily; (3) shewas
discharged; and (4) that her discharge occurred under circumstances giving rise to an inference of
discrimination on the basis of her membership in the protected class. Graham (dting McDonnell Douglas
Corp.). Findly, with respect to her retdiation claim, shewould have had to show that (1) shewasengaged
inagatutorily protected activity; (2) the employer was aware of her participation in the protected activity;

(3) the employer took adverse action against her; and (4) a causal connection existed between her
protected activity and the adverse action taken by the employer. Raniolav. Bratton, 243 F.3d 610, 624
(2d Cir. 2001); Cruz v. Able Service Contractors, Inc., 6 OCAHO 144, 150-151, 1996 WL 229220
a *5. Courts consgtently have liberdly construed remedid anti-retaliation provisons to encompass a
broad range of conduct. Cruz at 155, *8.

Respondent argues that Complainant’s action lacked “reasonable foundation in law and fact”
because Complainant could not possibly have established aprimafacie case of liability with respect to any
of thethreedamsin her Complaint. See Application a 6-17. Asto thefailureto hireclam, Respondent
dams that it only employed Complainant as a subgtitute teacher and atemporary teacher of Spanish, and
that her active employment with Respondent ended shortly before her Temporary Teaching Licence
expired by its terms on August 31, 2001. Id. a Exhibit A (Affidavit of James R. Sdamy, Director of
Personnel for Respondent). Respondent also states that Complainant never applied for or made inquiry
about the full-time Spanish language teacher position in question. 1d. Respondent further states that
Complainant was unqualified for the full-time position because she lacked the requisite permanent teaching
certificationfrom the New Y ork State Education Department, and moreover, she has never obtained such
cetification. 1d. Lastly, Respondent aversthat it never hired anyone, regardiess of their immigration or
nationdity status, tofill thefull-time pogtion. 1d. Complainant does not dispute or address these sworn
gatements by Mr. Sdamy.

Complainant offerslittle in her Response to demondrate that her Complaint does indeed have a
“reasonable basis in law and fact.” The Response contains numerous unsupported attacks againgt the
integrity of Respondent and itscounsdl, and al so makes someirrelevant and unsupported arguments. First,
Complainant suggests that Respondent and its counsdl have wrongfully withheld documents that she
requested through discovery and pursuant to the Freedom of Information Act (FOIA). See Response at
2-3. Presumably, Complainant believes that if she engages in even more discovery and document
production, she will eventually uncover factsthat prove her caseto be well-founded in law and fact. Yet,
sheignores the fact that she was dlowed to conduct substantid discovery. In dismissing her Complaint,
| noted that she willfully and deliberately abused the discovery process by inundating Respondent with
discovery requests, to which they invariably responded, while at the same time she failed to respond to
Respondent’ s own discovery requestsl  Order Dismissing Complaint With Prejudice, supra, at 11, * 10.
Therefore, | rgject any suggestion that Complainant is now unable to articulate a“reasonable basisin law
and fact” with respect to her Complaint because Respondent somehow impeded her discovery efforts.
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Complainant further claimsthat her action is well-founded because unspecified “ documentation”
shows that Respondent knew that Mrs. Lila Oliver-Alleyne was unauthorized to work in the United States
when it appointed her to the full-time Spanish language teaching position in question. Response at 3-5.
However, her assertions regarding the dleged illega hiring of Mrs. Oliver-Alleyne are irrdlevant to the
indant fee petition issue; the issue is whether Respondent unlawfully discriminated againg Complainant,
not whether Respondent illegaly hired an unauthorized aien. For this reason, the case law cited by
Complainant concerning actions brought under 8 U.S.C. § 13243, which establishes a process for
sanctioning employers who unlawfully hire diens who are unauthorized to work in the United States, is
ingpposite. Seeid. at 2, 4-5 (citing United States of Americav. Jonel, 8 OCAHO 175, 1998 WL
804705; New El Ray Sausage Co., Inc. v. INS, 925 F.2d 1153 (9™ Cir. 1991); United States of America
v. Café Camino Redl, Inc., 2 OCAHO 29, 1991 WL 531736).

Complainant dso argues that the Office of Specid Counsd for Immigration-Related Unfair
Employment Practices s(OSC) issuanceof aright-to-sue-letter, OCAHO' sissuanceof ancticeof hearing,
and this Court’ sadminigtration of the case demongtrate that her Complaint iswell-founded in law and fact.
Seeid. a 7-9. However, thisposition reflectsafundamenta misunderstanding about thefunctionsof OSC,
the Chief Adminigrative Hearing Officer (CAHO), and thisadminigtrativetribuna. Once OSC determines
it will not prosecuteacase, it isrequired by law to issue aright-to-sueletter within the statutory time period,
8 U.S.C. § 1324b(d)(2) (emphasis added), and the CAHO must accept any complaint which colorably
dlegesadiscrimination claim over which we havejurisdiction. Moreover, the presiding judge can only rule
upon the merits of the casein afind order or when one of the partiesfiles a digpostive motion, such asa
motionfor summary decision. Since no adjudiceative hearing was held and no dispositive motion wasfiled
inthis casg, | find that the right-to-sue | etter, the notice of hearing, and my administration of the case have
no bearing on whether Complainant’ s action has a“ reasonable basisin law and fact.”

Complainant further assertsthat she hasbeen prejudicedin bringing her case becausethetel ephone
prehearing conference of September 25, 2003, was improperly noticed or unreasonably convened.
Response a 6. Yet, Complainant received adequate notice, by telephone and in writing, thet the
prehearing conference would take place at 1 p.m. on September 25, 2003, and that dismissal of her
Complaint was a possible sanction should she fail to appear. See Notice of Telephone Prehearing
Conference, served on September 23, 2003, by facamile and first classmail; Order Dismissng Complaint
With Prgjudice, supra, at 9, *8-9. Although Complainant maintains that “she was being treated in a
hospitd emergency room” on the morning of September 25, 2003, Response & 6, to this date she has not
provided mewith ascintillaof evidencethat she wastrested in ahospital onthemorning of the conference,
and if she were, how long she wasthere, whether she was admitted as a patient, when sheleft the hospitd,
and why her unidentified maady prevented her from attending the conferencein the afternoon. If shewere
treated at a hospitd, there would be written records of the same, but she has not provided any written
evidence to me. Also, she has not provided the name of the hospita or physician, or stated for what
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malady she was treated. Therefore, | reject Complainant’s claims that the September 25, 2003,
conference was improperly convened.

Complainant aso takesthe positionthat | dismissed her Complaint during the September 25, 2003,
conference. Seeid. a 6, 16. Yet, | did not dismiss her Complaint until | issued the Order Dismissing
Complaint With Prejudice on October 16, 2003. During the conference, | stated that Complainant might
be ableto convince meto reconsider my decisonto dismiss. PHC Tr. 19. Inan Order issued on October
6, 2003, devendays after the conference took place, | ordered Complainant to serve and file her answers
to Respondent’ s interrogatories not later than October 14, 2003, and | warned her that if she did not do
so, | might grant Respondent'smotion for sanctions. After Complainant disobeyed thisOrder, | then noted
in dismissing her Complaint thet if she had immediatdly filed her answers and indicated her intention to
comply with my orders in the future, | probably would not have granted Respondent’s motion. Order
Dismising Complaint With Prejudice, supra, & 17, * 16. However, if itistruly Complainant’ s postion that
| did dismiss her Complaint on September 25, 2003, | note that any petition for appea of my Order
Dismissing Complaint With Prejudice would have had to have been filed in the Second Circuit on or before
November 24, 2003, which is 60 days from September 25, rather than December 15, 2003, which is60
days from October 16. See 8 U.S.C. § 1324h(i); 28 C.F.R. § 68.57 (2002).

Fndly, Complainant asserts that if Respondent believed that her Complaint lacked “reasonable
foundationin law and fact,” it had an obligation to file a dispositive motion that would swiftly end this case
and stop the accrual of legal fees. Responseat 10-11. However, Complainant failsto acknowledge that
she may have impeded such efforts by refusing to respond to Respondent’ s discovery requests and by
falling to comply with my Ordersto do so. Therefore, | rgject her argument that Respondent’ sfailure to
file adispositive motion precludes afinding that her Complaint lacks * reasonable basisin law and fact.”

In summary, Complanant has promulgated no facts in her Response suggesting that Respondent
ever discriminated againg her in any way. Moreover, in her Response Complainant has not refuted Mr.
Sdamy’ s satement that Complainant never applied for the postion of full-time Spanish language teacher
with Respondent, that she was and is uncertified to be a full-time teacher in New Y ork State, and that
Respondent never hired Mrs. Oliver-Alleyne or anyone seto fill the position. Thus, Complainant could
not possibly establish a prima facie case of liability with respect to her falure to hire clam, because she
never goplied for a pogtion for which she was qudified, and atendantly, she was never subject to any
adverse employment decision, much less one occurring under circumstances giving rise to an inference of
discrimination. See Byrnie, supra. Likewise, she cannot prove a prima facie case of ligbility for a
discriminatory discharge from ajob that Respondent never hired her tofill. See Graham, supra. Fndly,
evenunder the broad congtruction traditionaly afforded to anti-retaiation provisons, it ssemsunlikely that
Complainant’ s retdiation clam would be successful. See Ranidla, supra, at 624; Cruz, supra, at 155, *8.
Complanant was not an employee of Respondent when shefiled her Charge with OSC and her Complaint
with OCAHO, she never applied for the full-time postion of teacher with Respondent, and she has
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nowhere aleged that Respondent impeded her attempts to gain subsequent employment with another
school because shefiled a Charge and a Complaint. Thus, nothing in the record suggeststhat Respondent
retaiated againgt Complainant during or after her period of temporary employment Respondent.
Accordingly, | find that Complainant has not provided the Court with any evidence establishing
that her Complaint hasa*“reasonable basisin law or in fact.”

Nevertheless, | am not prepared to assess attorney’ sfeesagaing Complainant onthisbasis. The
undisputed factsin Mr. Sdamy’s effidavit demongtrate that Respondent has made a strong showing that
the Complaint lacked “ reasonable foundation in law and fact.” In addition, Complainant’ s abusive motion
and discovery practices suggest that she filed this action in bad faith. See Chridiansburg, supra (“if a
plaintiff isfound to have brought or continued such aclamin bad faith, therewill be an even stronger basis
for charging him with the attorney’ s fees incurred by the defensg’) (emphasisin the origind). However,
inprior OCAHO cases, judges have not awarded fees against acomplainant on the ground that acomplaint
lacked “ reasonablefoundationinlaw and fact” in caseswhere the complainant’ scasewas dismissed before
an adjudication on the merits, see, e.q., Pdancz, Galegos, supra, and the burden on Complainant to
establish a prima facie case of liability isa“minima” one. See Graham, supra. Although these prior
decisons by other judges are not binding precedent and Respondent makes a strong case that
Complainant’s Complaint lacked any “reasonable foundation in law and fact,” | have not made a prior
ruling on thisissue. Without such aruling, | will not presume that Complainant would have been unable
to establish a primafacie case of ligbility with respect to a least one of the clamsin her Complaint, even
though she has failed to do so in her Response. Ther efor e, because there was no prior finding that
Complainant’s Complaint lacked “reasonable foundation in law and fact,” | do not award
attorney’sfeeson thisbasis.

V. SECOND CIRCUIT CASE LAW ON ATTORNEY’S FEES IN ACTIONS NOT
DECIDED ON THE MERITS

Asdtated previoudy, because both parties are located in the state of New Y ork, circuit court case
law from the United States Court of Appealsfor the Second Circuit is pertinent. See 28 C.F.R. § 68.52
(2002). Redlevant caselaw establishesthat when aparty commits misconduct during thediscovery process,
acourt may impose sanctions on the party under itsinherent power to manageits own affairs. Resdentidl
Funding Corporation v. DeGeorge Financial Corp., 306 F.3d 99, 106-107 (2d Cir. 2002). When acting
pursuant to thisinherent power, the court hasbroad discretionin fashioning the gppropriate sanction. Rally
v. Natwest Markets Group, Inc., 181 F.3d 253, 267 (2d Cir. 1999). A number of courtshave determined
that an award of atorney’ sfeesis the proper sanction in cases where the plaintiff’s action was dismissed
as aresult of the plaintiff’s bad faith, vexatious litigation conduct, or refusa to obey the orders of the
tribund. See Serling Promotiona Corp. v. General Accident Insurance Company of New York, 212
F.R.D. 464, 470 (S.D.N.Y. 2003); Fonar Corporation v. Magnetic Resonance Plus, Inc., 935 F.Supp.
443, 448 (S.D.N.Y . 1996) (assessment of attorney’ sfeeswhen the opposing party has acted in bad faith,
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vexatioudy, or for oppressivereasons); Alvarado v. Manhattan Worker Career Center, 2003WL 194203
(SD.N.Y.) (Title VII case).

In addition, the OCAHO rules of practice specificdly date that the Federa Rules of Civil
Procedure (FRCP) may be used as agenerd guideline in any situation not provided for by the OCAHO
rules of practice, the Administrative Procedure Act, or any other gpplicable statute, executive order, or
regulation. 28 C.F.R. 8§68.1 (2002). In pertinent part, the FRCP provide that when a party disobeysan
order to be sworn for his depositionor to answer adeposition question, “the court shall require the party
falingto obey theorder . . . to pay the reasonable expenses, including attorney’ sfees caused by thefailure,
unless the court finds that the faillure was substantidly justified or that other circumstances make an awvard
of expensesunjust.” Residentia Funding Corporation, supra, at 106 (quoting Fed. R. Civ. P. 37(b)). This
rule places the burden on the disobedient party to avoid expenses by demondtrating that the failure to
comply isjustified or that specid circumstances make an award of expensesunjust. Sellettiv. Carey, 173
F.3d 104, 110 (2d Cir. 1999) (Quoting Rule 37(b) advisory committee note (1970 amendment)).
Likewise, the judge may assess these same sanctions againgt a party who failsto attend his own deposition
or to serve answers to interrogatories. Fed. R. Civ. P. 37(d). The judge has broad discretion to order
sanctions under Rule 37, and may consider (1) the wilfulness of the non-compliant party or the reason for
the noncompliance; (2) the efficacy of lesser sanctions; (3) the duration of the period of non-compliance;
and (4) whether the non-compliant party had been warned of the consequences of his non-compliance.
Nievesv. City of New York, 208 F.R.D. 531, 535 (S.D.N.Y. 2002) (dting Bambu Sdles, Inc. v. Ozak
Trading, Inc., 58 F.3d 849 (2d Cir. 1995)). Non-compliance may be consdered willful, as here, “when
the court’s orders have been clear, when the party has understood them, and when the party’s non-
compliance is not due to factors beyond the party’s control.” Id. at 536 (quoting Bambu Sales, Inc. at
852-853). Moreover, it isnot necessary to file aforma application to obtain relief under Rule 37, and a
court may treet arequest for dismissd asitsequivaent. Alvarado v. Manhattan Worker Career Center,
2002 WL 31760208 (S.D.N.Y.) at *6 (dting Gilpin v. Philip Morris Internationd, Inc., 2002 WL
1461433 (S.D.N.Y.)).

Complainant’sbehavior in this case mirrorsthat of the plaintiffsin Sterling and Alvarado, who aso
refused to provide discovery or to obey thejudges orders. In Serling, the plaintiff, who wasthe president
and “probably theonly possiblewitness’ of Sterling Promotiona Corporation “repeatedly and deliberately
evaded any effective discovery sought by defendant Travelers’ over aperiod of twoyears. Sterling, supra,
at 465. Even dfter the Court issued an order compelling the plaintiff to attend his deposition, the plaintiff
faled to comply. Id. Consequently, the Court then granted the defendant’ s motion to dismiss, noting that
“parties and counsel have no absol ute right to be warned that they disobey court ordersat their peril.” 1d.
at 469 (ating Relly v. Natwest Markets Group, Inc., 181 F.3d 253 (2d Cir. 1999) (internal quotations
omitted)). The Court further emphasized that the plaintiff’s ongoing efforts to avoid his deposition had
prejudiced the defendant’ s ability to defend againgt theclam. 1d. Eventhough the case never reached an
adjudicative hearing on the merits, the Court awarded attorney’ s fees to the defendant under its inherent
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power and Rule 37 because the plaintiff “acted in bad faith and vexatioudy with regard to not gppearing
at Court-ordered depositions.” |d. at 470.

In Alvarado, the Court assessed attorney’ sfeesagaing aTitle VII plaintiff who failed to respond
to the defendant’ s discovery requests and various orders of the Court requiring him to do so. Alvarado
v. Manhattan Worker Career Center, 2003 WL 194203 (S.D.N.Y.) (Order Granting Attorney’ s Fees).
Although this case was decided on summary judgment, it is analogous to a decison not on the merits for
the following reasons. 1n ahearing on the defendant’ s Rule 37 gpplication, the Court found that sanctions
againg the plaintiff were appropriate because he had failed to produce documents to the defendant, had
faled to comply with two orders requiring him to do so, and thus had prevented the parties from abiding
by the deposition schedule established in an earlier order. Alvarado v. Manhattan Worker Career Center,
2002 WL 31760208 (S.D.N.Y.) (Order Granting Summary Judgment) at *4-7. Y et, the Court declined
to dismiss the plaintiff’s action because he had not received clear notice that dismissal was a possible
sanction for his misconduct, as required by relevant Second Circuit precedent. 1d. at *7 (dting Nieves,
supra, a 535). Instead, the Court ordered that the evidence sought by the defendant through its discovery
requests be precluded and invited the defendant to file amotion for summary judgment, id., which it then
granted. 1d. at *15. Inadjudicating the defendant’ s subsequent application for fees, the Court found that
the plaintiff’ s failure to comply with the three Orders was willful and in bad faith. Alvarado v. Manhattan
Worker Career Center, 2003 WL 194203 (S.D.N.Y.) a * 1. The Court further noted that the plaintiff had
engaged in “egregious conduct” and numerous “dilatory tactics [that] Sgnificantly prolonged and
substantidly increased the cogt of this litigation.” [d. Therefore, the Court granted the defendant’s
goplication for attorney’ s fees under its inherent power to manage its own affairs and under Rule 37. |d.
at *1-2 (dting Residential Funding Corp., supra).

Complainant inthiscase d so engaged in egregious conduct. SeeOrder Dismissing Complaint With
Prgudice, supra, at 11-17, *10-16. Complainant has “wilfully and ddiberatdly” ignored my Ordersto
provide documents to Respondent, to answer Respondent’s interrogatories, and to cooperate with
Respondent in scheduling her deposition, as well as another Order not to contact my office by telephone
except to discuss routine scheduling matters.  1d. at 14, *14-15. At the same time, even though
Respondent responded to most of her pleadings and invariably responded to her numerous discovery
requests, Complainant failed to answerRespondent’ sown discovery requests, including Respondent’ sFirst
Set of Interrogatories and Respondent’s Demand for Production of Documents, which were served on
Complainant on May 13, 2003, and hasfailed to cooperate with Respondent in scheduling her deposition.
Insummary, Complanant hasbehaved as* alawlesslitigant who has abused thelitigation process, including
discovery, for theimproper purpose of harassing Respondent,” id. at 11, * 10, and has* used discovery to
vex and harass Respondent and itscounsdl.” 1d. at 13, *12. Under rdlevant Second Circuit caselaw, this
willful misconduct done would judtify granting Respondent’ sApplication. See Sterling; Alvarado (Order
Granting Attorney’ s Fees); Nieves, supra
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Moreover, certain additiona factors have further convinced methat | should grant the Application.
Firg, | note that Complainant is not an unsophisticated litigant. Sheisa schoolteacher with a college
education. Her father isan attorney in Utica, New Y ork, and he has had some contactswith Respondent’s
attorneys. See Prehearing Conference Report, Aug. 12, 2003, at 2 (the Respondent was “amenable to
having the [Complainant’s| deposition in Utica a2 Complainant’s father's law office’); Appendix of
Supplementad Application (describing conversations and correspondence with W. Kdil, Esq.,
Complainant’s father, regarding the scheduling of Complainant’s deposition). Thus, dthough she acted
pro se, Complanant recelved some counsel from her attorney father and should have been familiar with
the American justice system. In other words, the misconduct in this case was not the result of innocent
missteps by an unsophisticated pro selitigant; it was the result of Complainant’ s deliberate and protracted
willful behavior. Also, during the lawsuit she learned, from an OSC Memorandum that she received in
response to a FOIA request, that her Complaint may not have been filed in a timely manner. See
Complainant’s Notice to Take Deposition of Carol J. Mackela, Es. Upon Ord Examination (August 7,
2003) at Exhibit F1 (letter from Complainant to OSC in which she refers severd times to the OSC
Memorandum). Moreover, Complainant should have beenon noticefrom the onset of these proceedings
asto thequestionable merits of her case because Complainant never gpplied for the position and because
Respondent never hired anyone to fill the full-time Spanish language teacher position on which she has
based her entire Complaint. See Applicationat Exhibit A (Affidavit of James R. Sdlamy). Thesefactors
reenforce my concluson in the Order Dismissng Complaint With Prejudice that she brought this caseiin
bad faith for the sole purpose of vexing and harassng Respondent, and | further find that it would frugtrate
the interests of justice to require Respondent to bear the cost of defending

such abasdess action. For thesereasons, | exer cise my inherent power to managelitigation and
my discretion under Rule 37 to grant Respondent’s Application for Attorney’s Fees.

VI. DETERMINATION OF FEES

InitsApplication and Supplementa Application, Respondent haslisted the attorneyswho worked
for it on this case, the date on which their legd services were provided, the nature of their services, the
amount of hoursthey billed, and the hourly ratethey charged. In-house counsel Dondld R. Gerace, Esg.,
represented Respondent in thismatter for over ayear, between February of 2002 (when Complainant filed
her Charge Form for Unfair Immigration-Reated Employment Practices with OSC) and March of 2003,
but Respondent has elected not to seek attorney’s fees for Mr. Gerace's services. Application at 19.
Respondent seeksattorney’ sfeesfor lega servicesrendered by thelaw firm of Ferrara, Fiorenza, Larrison,
Barrett & Reitz, P.C. (Ferrarafirm), which has represented Respondent in this matter from March of 2003
until the present. |d. The Ferrara firmcharged Respondent $136 per hour for legd servicesrendered by
Henry F. Sobota, Esg., and Donad E. Budmen, Esq., who are partners, and Miles G. Lawlor, Esg., who
is an associate with over twelve years of employment discrimination-related experience. 1d. In totd,
Respondent requests attorney’s fees in the amount of $54,454.40, reflecting 400.40 billable hours.

11
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Appendix of Supplemental Application.

Complainant conteststhe Application for Attorney’ sFeeson severd grounds. First, Complainant
aversthat sheisaschool teacher with limited financid resources, dthough she does not ask meto mitigate
any award of attorney’ sfeesagaing her onthe basisof inability topay. See Responseat iii. Nevertheess,
the Second Circuit has stated that “fee awards are a bottom an equitable matter,” and courts should
consder the reative wedlth of the parties in assessing the Sze of an award. Faraci v. Hickey-Freeman
Company, Inc., 607 F.2d 1025, 1028 (2d Cir. 1979) (Title VIl case); see aso Tdliver v. Sullivan, 957
F.2d 47, 49 (2d Cir. 1992). Alongtheselines, the court should ascertain whether in light of the plaintiff’s
ability to pay, alessar sum would fulfill the deterrent purpose of the pertinent fee-shifting provison. Faraci
at 1029.

The plaintiff’s “degree of good faith in prosecuting the action” is akey part of this anadyss. Id.
Here, Complainant has provided no documentation supporting her clam that she has limited financia
resources or that shewould be unableto pay the attorney’ sfees. Moreover, her behavior in this case does
not comport with such aclam. Of her fifty-one filings in this case, each of which had to be served on
opposing counsel and this Court, Complainant paid extra money for expedited mail service (e.g., United
States Pogtd Service (USPS) Express Mail, USPS Overnight Mail, and certified mail) thirty-five times.
Neither my Orders nor the rules of practice required such expedited service. Further, such expedited
service was unnecessary to meet a deadline because Complainant was aware that the OCAHO rules of
practice permit the service of apleading by facsmileto toll the running of a filing deadline, provided that
the pleading is sent at the same time by ordinary mail to dl parties entitled to service. See 28 C.F.R. §
68.6(c) (2002). Complainant also paid for the professond videotaping of the deposition of David F.
Bruno, which she conducted on September 17, 2003. Complainant’s Verified Submission of Deposition
Video Tape (With Exhibits) of David F. Bruno; [New Y ork State Freedom of Information Law Records
Access officer; and Clerk of the Board of Education of the Utica City School Didtrict and Utica City
School Digtrict Clerk] and Request of This Court to Take Officid Judicial Notice of Same[sic], Sept. 24,
2003, at 1-2.

Even were Complainant able to show financid hardship, | still would be inclined to award the
requested amount of attorney’ sfeesbecause shelitigated thiscasein bad faith. See Faraci, supra, at 1028.
Evenif alitigant were dedtitute, he or she must be hdd fully accountable for behaving as alawless litigant
who runs up the opposing party’s legd bills by abusing the discovery process, by refusing to obey the
ordersof thetribund, and by filing unnecessary mations. Because Complainant behaved in thismanner and
has not proven financid hardship, | decline to mitigate the award of attorney’ sfees againgt her because of
her dleged financid Satus.

Complainant dso dleges that the Ferrara firm double-billed for its servicesin this case because it
dso represents the Onelda-Herkimer Board of Cooperative Educationa Services (BOCES). See

12
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Response at 16. Y et, Complainant has not established any nexus between Respondent and the BOCES,
and has not shown that the Ferrara firm billed the BOCES for the services performed in the lawsuit.
Complainant has adduced no proof that the BOCES, which isnot aparty to thissuit, hasincurred any lega
feesasaresult of her filing of a Charge with OSC or a Complaint with OCAHO. Accordingly, | reject
Complainant’s argument that the Ferrara firm double-billed for its servicesin this métter.

Complainant also contests the reasonableness of specific fee requests of Respondent. Firdt,
Complainant argues that it was unreasonable for Respondent’s counsdl to hill for telephone conferences
with my law clerk, because such conversations condtituted ex parte communications in violation of my
Orders prohibiting such communications. 1d. Inmy past Orders, | stated that ex parte communications
by telephone with my office were prohibited, except for the purpose of scheduling conferencesor hearings.
See Order Regarding Ex Parte Communications, Nov. 8, 2002 (emphasisin the origind); Order Regarding
Ex Parte Communicetions, Oct. 6, 2003 (emphasisadded). On September 15, 2003, and September 23,
2003, my law clerk initiated contact with Mr. Lawlor by telephone to schedule a telephone prehearing
conference for September 25, 2003, a 1:00 p.m, Eastern Standard Time. No substantive matters were
discussed during these cdlls. In fact, my law clerk had smilar telephone conversations with Complainant
onthose samedatesfor the sole purpose of scheduling the conference, but she nonethelessfailed to appear
when the conference took place. Thus, Since no improper ex parte communications occurred during the
conversaions between my law clerk and Mr. Lawlor, | rgect Complainant’s argument that it was
unreasonable for Respondent’ s counsel to hill for the time spent on these telephone calls.

Next, Complainant contends that her Complaint was dismissed during the telephonic conference
of September 25, 2003, and therefore, any hillable hours incurred after that date are unreasonable.
Response at 16. Y et, as discussed above in the section of this Order entitled “Anayss of the Merits of
Complainant’s Complaint,” this assartion is patently wrong. Her Complaint was not dismissed until |
issued the Order Dismissing Complaint With Prejudice on

October 16, 2003. Accordingly, | rgject her assertion that any time billed by Respondent’ s counsdl after
September 25, 2003, is unreasonable.

In contrast, Complainant’s objection to fees related to defense of a possible apped by
Complanant to the Second Circuit iswell taken. See Response a 16. Fees incurred as to a possible
gppedl have no rdation to the basis for dismissa of this adminidtrative action. Moreover, | do not have
jurisdiction over gppellate matters, and any gpplication for fees incurred in defending an goped must be
directly presented to the court of appedls.

Respondent has included time spent on gppdllate matters asfollows:. (a) on September 25, 2003,

Mr. Lawlor researched the appeal process; (b) on September 26, 2003, Mr. Budmen held a telephone
conference with Mr. Sdlamy regarding apped rights; () on September 26, 2003, Mr. Lawlor researched
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a possible Second Circuit appedl; and (d) on September 29, 2003, Mr. Lawlor researched appea
standards. Appendix of Supplemental Application. Each of theseitems appearsin a separate paragraph
in the Appendix dongside other billing items that would have been reasonable standing done. Seeid. In
these paragraphs, Respondent has not designated exactly how much time was expended on appellate
matters, but has instead requested atotal of eleven hoursin atorney’ s fees for the entire set of activities.
Id. Sincetheprevailing party bearsthe burden of showing that the requested attorneysfeesarereasonable,
Toussaint, supra, at 809, * 18; Pino v. Locastio, 101 F.3d 235, 237 (2d Cir. 1996), | am not at liberty to
estimate how much time was devoted to the apped process, as opposed to reasonable billing matters.
Therefore, | find thet the entire eleven hours ($1,496.00) requested in the four sections of the Appendix
induding appeal-related matters should be rejected. Thus, after deducting the $1,496.00 from the
$54,454.40 sought by Respondent, the amount remaining is $52,958.40.

Except for the above-mentioned items, Complainant has nowhere in her Response disputed the
nature of the services rendered by the Ferrarafirm, the number of hours submitted by Respondent, or the
hourly fee. After reviewing the remaining entriesin Respondent’ sitemized statement of fees, | find thet the
nature of the services rendered and the time expended is reasonable. | further note that a reasonable fee
should be awarded for the preparation and defense of an gpplication for fees. Weyant v. Okst, 198 F.3d
311, 316 (2d Cir. 1999); Bonner v. Guccione, 2000 WL 12152 (S.D.N.Y.) (TitleVII case). A culpable
party should not be permitted to cause the erosion of fees awarded to the prevailing party for time spent
in obtaining the favorable judgment by requiring additiona, uncompensated time to be spent afterwards.
Weyant at 316. Accordingly, Respondent is entitled to compensation in the amount of $6,813.60,
reflecting 50.10 hours spent in preparing its Application and Supplementa Application at the hourly rate
of $136.

Complainant also has not contested the reasonableness of the hourly rate. The current prevailing
hourly rates generdly applied in the region in which the parties are located are “$175.00 for civil rights
attorneys with significant experience and numerousyears of practice, $125 for associateswith four or more
years of experience, $100 for newly admitted attorneys, and $65 for pardegads.” Gatti v. Community
Action Agency of Green County, Inc., 263 F.Supp.2d 496, 515 (N.D.N.Y. 2003) (age discrimination
case). In this case, the Ferrara firm charged $136 per hour for the services of Mr. Sobota and Mr.
Budmen, who are partners, and Mr. Lawlor, an associate who has been practicing employment
discriminationlaw for more than twelveyears. Application at 19. Consdering that two of these attorneys
are partners and the other one has twelve years of experience in thefield of employment discrimination, |
find that an hourly rate of $136 is reasonable. | further note that while the Sterling and Alvarado cases
aroseinthe Southern Digtrict of New Y ork, thejudges approval of an hourly rate of $200, Sterling, supra,
at 469-470, and $255, Alvarado, supra, 2003 WL 194203 at *2, in those cases underscores the
reasonableness of the $136 rate currently sought.

For thesereasons, | order Complainant to pay $52,958.40 in attorney’s fees, reflecting
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389.40 hoursof legal servicesrendered by attorneysof the Ferrarafirm in defense of thisaction
at thehourly rate of $136. Whilethisisalarge feeto impose on apro selitigant, it isnot unprecedented.
See, eq., Wijev. Barton SpringgEdwardsAquifer Conservation Digtrict, 5 OCAHO 499, 531; 1995 WL
626204 at * 25-26 (awarding attorney’ sfeesagaing apro se complainant in the amount of $51,530.34).
More importantly, thisfeeisjudified in light of Complainant’ s bad faith, willful and deliberate abuse of the
discovery process, and refusa to obey my Orders. It would subvert the interests of justice to require
Respondent substantialy to bear the cost of defending againgt asuit that was brought for the sole purpose
of harassment.

VIl.  CONCLUSON

Pursuant to Rule 37 of the FRCP and my inherent powers under the Adminigtrative Procedures
Act and the OCAHO rulesof practice, | order Complainant to pay Respondent $52,958.40 in attorney’s
fees.

ROBERT L. BARTON, JR.
ADMINISTRATIVE LAW JUDGE

Notice Concerning Appeal
This Order condtitutes afina agency decison. Asprovided by statute, no later than 60 days after
entry of this fina order, a person aggrieved by such Order may seek a review of the Order in the
United States Court of Appealsfor the circuit in which the violaion isaleged to have occurred or inwhich
the employer resides or transacts business. See 8 U.S.C. § 1324b(i); 28 C.F.R. § 68.57 (2002).
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